THE 
= | INSURANCE LAW JOURNAL 


chine 
of the ESTABLISHED 1872 


orum 


y for 
a . Advance Digest of Full-Text Decisions 
rman Gee a currently reported in the 


Te —\ —=x4, \ CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty @ Negligence @ Life, Health and Accident @ Automobile 


which 

nten- 

oked 

nter- : Ra , sy Seba af 

; Cea ee he 4 a . 

arian oan 4 No. 177 May a 1942 

-col- ‘ ate ¢ 

nter- BEA SRS aaa 

hich : a : NEGLIGENCE CASES 

ton . : Sa Ba Pedestrian Injured.— Judgment for plaintiff, who was injured as result 

’ Paras Sater of fall when, after stepping back to avoid approaching automobile, 

: siuntaananaes her heel went into hole in center of street, was affirmed (Gibbons v. 

over a & ee City of Chicago, Ill. App. Ct., $403,228). Piece of Concrete in 
egli- ae Sa Street.—W here plaintiff was injured as result of stepping on piece 
uries oy of concrete in street which apparently had come from pile of 
tal, ae material placed in parkway, questions of municipality’s notice and 
reme pees Rare plaintiff's contributory negligence were for jury (Wandke v. City 

the Raa Sua of Chicago, Ill. App. Ct., § 403,229). 

"> os es Landlord and Tenant.——Under evidence tendered in support of claim 

re ene that plaintiff was injured in fall caused by allegedly defective 

am, & Rian stairway in defendant’s building, it was doubtful whether any such 
eal a Soe accident actually occurred and, therefore, judgment for defendant 

Ry eee was affirmed (Aveton v. Artigues, La. Ct. of App., { 403,234). 

acie ya Tenant’s Child Burned.—Landlord was not liable for burns sus- 

iff’s Please Route to: 5 tained by tenant’s child while said child was playing in yard near 
pre- rubbish pile where papers were burned (Colligan v. Reilly, Conn. 

ould Supreme Ct. of Err., J 403,239). 

and Product Liability—vVerdict for plaintiff, who was injured as result 

ster of drinking bottled beverage containing glass, was authorized 

Co., (Albany Coca-Cola Bottling Co. v. Shiver, Ga. Ct. of App., J 403,236). 

Joc- ; , & Attractive Nuisance.—Piles of dirt on defendant’s premises did not 

- the constitute attractive nuisance and minor plaintiff who was injured 

ach wks while riding tricycle thereon was denied recovery (Rokicki v. Polish 

luty Nat. Alliance of the U. S. of North America, Ill. App. Ct., § 403,233). 

bile Hotel Guest Injured.—Jury found in favor of defendant hotel both 

ach- : on issue involving its negligence and issue involving settlement 
sot % and release of claim by guest who was injured in hotel dining 

oa : room (Elliott v. Congress Hotel, Inc., Ill. App. Ct., | 403,232). 

te Stores and Shops.—Plaintiff who was injured as result of fall allegedly 

us. caused by presence of foreign substance on escalator in defend- 

fter ay eae ant’s store failed to establish case for jury (Mader v. Mandel Bros. 

of te Department Store, I. App. Ct., § 403,231). 

dict Bs Unauthorized Operation.—Petition alleging that physician represented 

vce : to plaintiff that he was going to examine an incision made during 

wa es an appendicitis operation and then violently inserted an instrument 
; into the pregnant plaintiff, thereby dismembering the child in the 
s womb, stated a cause of action for unauthorized operation (Keen 
an : v. Coleman, Ga. Ct. of App., J 403,237). 

a Sale of Carbolic Acid.—Petition alleging that defendant sold plaintiff's 
husband carbolic acid when he was in such a state of intoxication 
as not to be able to comprehend its dangerous nature and that the 

of husband drank the poison and died set forth a cause of action 
in : (Bennett Drug Stores Inc. v. Mosely, Ga. Ct. of App., J 403,238). 

‘ata Railroad’s Liability—Where plaintiff was injured while walking by 
ver Ha the side of defendant’s railway track, with his back toward an 
en- approaching engine, petition failed to state a cause of action 
1). (Southern Ry. Co. v. Lomax, Ga. Ct. of App., J 403,235). 
Minor Injured Skating on Sidewalk.—Finding of jury that there was 
vo a hole in sidewalk which was covered with rug at time minor 
os plaintiff attempted to walk over same with her skates, thereby 
oe causing her injury, was found to be against manifest weight of 
y evidence (Martin v. City of Chicago et al., Il. App. Ct., 403,230). 
6). 
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Accidental Death—Burden of Proof.—Beneficiary failed to sus- 
tain burden of proving that death following tooth extraction 
and inception of osteomyelitis was accidental, insured having 
been previously disabled (Orrill v. The Prudential Life Ins. 
Co. of America, U. S. Dist. Ct., N. D., Calif., § 502,756). 
Bullet Wound.—Evidence as to bullet wound which entered 
left chest of insured, a right handed man, and travelled 
downward and to the right was sufficient under law of 
Florida to take issue of accidental death to jury (Walker v. 
Prudential Ins. Co. of America, U. S. C. C. A,, 5th C., 
7 502,759). 

Disability, Double Indemnity Benefits Cancelled.—Incontest- 
ability clause excepting provisions as to disability and double 
indemnity benefits was not ambiguous and did not prevent 
insurer’s cancelling said provisions on ground of fraudulent 
representations in application (New York Life Ins. Co. v 
Rotman e/ al., lowa Supreme Ct., § 502,757). Insurer was 
entitled to cancel provisions for double indemnity and dis- 
ability benefits on ground of intentional misrepresentation 
by insured in application for reinstatement regardless of 
materiality of representation (New York Life Ins. Co. v. 
McLaughlin et al., Vt. Supreme Ct., J 502,761). 


Policyholders’ Action Against Directors.—Policyholders’ action 
seeking to enjoin operations of alleged conspirators by 
forcing directors to bring action after directors had refused 
so to do was properly dismissed, no breach of duty by 
directors being alleged (Clifford et al. v. Metropolitan Life 
Ins. Co. et al., N. Y. Supreme Ct., App. Div., J 502,758). 


Condition Precedent to Action.—Petition seeking sick benefits 
which failed to allege that plaintiff insured had complied 
with provisions of constitution prior to filing action failed to 
state a cause of action (Nadeau v. St. Albans Aerie No. 1205 
Fraternal Order of Eagles et al., Vt. Supreme Ct., J 502,760). 

Termination of Agent’s Contract.—Evidence justified finding 
that when agent’s contract was terminated, it was intended 
that he receive renewal commissions which would accrue 
in the future and judgment according to accounting was 
affirmed (Borie v. Smither, La. Ct. of App., § 502,762). 


% AUTOMOBILE * 


Insurers’ Liability—The insurer did not sustain its claim that 
the vehicle covered by its policy was rented from the named 
insured at the time plaintiff was injured and thus excluded 
from the coverage of the policy and its defense of lack of 
cooperation was not relied upon in good faith (Lindsey v. 
Gulf Ins. Co. et al., La. Ct. of App., § 706,033). Non-Owner- 
ship Liability Rider.—After analyzing the whole policy, the 
court ruled that the Employers’ Non-Ownership Liability rider 
covered specifically named employees of the named insured 
while driving their automobiles in the course of their employ- 
ment and was not limited solely to the liability of ‘the 
employer (LeBlanc v. New Amsterdam Casualty Co. et al., 
La. Ct. of App., 706,038). Failure to Settle Within Policy 
Limits.—The insured was not permitted to recover the amount 
of a judgment obtained against him in excess of the limits 
of the insurer’s liability upon allegation that the insurer 
could have settled the claim within the policy limits (Dumas 
v. Hartford Accident & Indemnity Co., N. H. Supreme Ct., 
{ 706,040). Expiration of Policy.—A policy commencing at 
noon on September 6, 1934, to continue for a period of six 
months, did not expire until midnight of March 6, 1935, 
and covered an accident which occurred at 11:30 p.m. on 
that date (Greulich v. Monnin et al., Ohio Ct. of App., 
7 706,041). 

Financial Responsibility Act.—Since plaintiff did not report a 
previous accident, as required under the Financial Respon- 
sibility Act, he could not recover damages sustained there- 
after because his license was automatically suspended and 
he was unlawfully driving within the state (Straut v. Car- 
penter et al., N. H. Supreme Ct., J 706,036). 

Conditional Sale of Automobile.—Seeking to disprove its lia- 
bility as conditional seller of an automobile, a finance com- 
pany was erroneously denied the right to show that its 
allegedly unauthorized execution of the conditional sale 
contract in the name of the dealer as the seller was the 


customary way of transacting business with the dealer (Fey. 
roni v. Pacific Finance Corp. of Calif., Calif. Dist. Ct, of 
App., J 706,026). 

Carriers’ Liability —The owner of a taxicab and the company’ 
employing the driver and maintaining the station out of 
which the cab was operated were both responsible for the 
negligent operation of the taxicab, but errors during the 
trial necessitated a new trial after judgments awarding 
damages to an injured passenger (Martin et al. v. Weaver 
Tex. Ct. of Civ. App., 706,034). Finger Crushed in Bus 
Door.— Plaintiff, who had alighted from a bus and placed 
her hand so that her little finger extended into the small 
opening left by the partially closed door, was denied re- 
covery for injury to her finger when the door was closed 
upon it (Hebert v. White Top Cabs, Inc., La. Ct. of App., 
{| 706,039). 

Pedestrians Injured.—Plaintiff recovered for injuries sustained 
when, as she was crossing the street at an intersection, 
appellants’ bus passed in front of her and cut to the right, 
striking her after colliding with another vehicle (Goldberg 
v. Capitol Freight Lines, Ltd., et al., Ill. App. Ct., § 706,035), 
Minor Injured.—A minor recovered for injuries sustained 
when she was struck by an automobile as she walked diago- 
nally across the road (Brotherton v. Walden, Ark. Supreme 
Ct., | 706,027). Parked Car.—The presence of an automo- 
bile parked at the side of the road was notice to a bus driver 
that someone might be about the car and in a position of 
danger and recovery was awarded for the death of one who 
crossed the street near the parked car in front of the bus (Short 
Way Lines, Inc., et al. v. Sutton’s Admr. et al., Ky. Ct. of App. 
4 706,044). Right of Way.—The court’s refusal to submit 
to the jury the statute giving the right of way to a pedes- 
trian crossing the street within a crosswalk necessitated a 
new trial after a verdict in favor of the motorist who struck 
her (Callahan v. Rando, Wis. Supreme Ct., J 706,045). 

Disabled Vehicle Pushed Along Highway.—Errors in the ad- 
mission of evidence, instructions and ruling on a plea in 
abatement necessitated new trials after verdicts compensat- 
ing plaintiffs for damages sustained when the automobile 
they were pushing along the highway was struck from the 
rear (Meadows v. Schults et al., Tenn. Ct. of App., J 706,029). 

Guests or Occupants.—Passengers who are injured while at- 
tempting to get on or off a moving vehicle cannot recover 
for injury (Carter v. Bailey, N. C. Supreme Ct., 706,030). 

Bicyclist Injured.—Adhering to its original opinion, the court 
reatiirmed a judgment awarding plaintiff damages for injuries 
sustained when his bicycle was struck by defendant's auto- 
mobile (Peterson v. White, Tenn. Ct. of App., J 706,031). 

Overturning on Parked Vehicle.—Plaintiffs recovered damages 
sustained when defendant’s truck, after colliding with an- 
other vehicle near an intersection, overturned on the parked 
car in which plaintiffs were sitting (Arkansas Amusement 
Corp. v. Ward, Ark. Supreme Ct., [ 706,028). 

Opposing Traffic Collision—Overloaded Truck.—Although the 
driver of the truck which collided with an approaching 
vehicle was exonerated from liability for the death of the 
automobile driver, the verdict against the owner of the truck 
was upheld because there was evidence that he was negli- 
gent in overloading the truck and entrusting it to the driver 
without proper instructions and warning (Abbott, Admr. ¥. 
Hayes et al., N. H. Supreme Ct., § 706,037). 

Rear-End Collisions.—Plaintiff recovered damages sustained 
in a collision which occurred when a forward vehicle un- 
expectedly turned left as he was passing, the court holding 
him reasonable in interpreting the forward driver’s conduct 
as an intention to yield him the right of way (Thomas . 
Leonard Truck Lines, Inc., et al., La. Ct. of App., J 706,032). 
Stop of Forward Vehicle.—Plaintiff was denied recovery 
for injuries sustained when the right front fender of the 
truck in which she was riding struck the left rear fender of 
defendant’s automobile as the latter was brought to a stop 
(McDowell v. Bryden, Ky. Ct. of App., §] 706,043). ' 

Railroad Crossing Collision —It was held error to direct @ 
verdict in favor of a railroad company whose train, operate 
at a high rate of speed over a crossing in Florida where the 
view was obstructed, struck a truck, injuring one and killing 
another (Smith et al. v. Atlantic Coast Line R. R. Co., U. S. 
C. C. A., 5th C., $706,042). 


Paragraph (f{) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





